PRESENTERS

Dan Parker, Parker and Associates, Wellington

Dan is a Wellington based civil litigator who specialises in construction (particularly in
relation to leaky building cases), insurance and other civil disputes. Since late 2001, Dan
and his team at Parker & Associates have handled the successful resolution of many
large and complex multi-party leaky building disputes, acting mostly for owners but also
for defendants.

Tim Rainey, Rainey Law, Auckland

Tim is a specialist commercial litigator with extensive experience in all aspects of
commercial and civil litigation. He has a particular focus on building and construction
disputes, commercial and contract disputes and insurance law. Tim is widely regarded as
one of the leading practitioners in building and construction litigation. He has extensive
experience in acting for plaintiffs and defendants involved in “leaky building” litigation
and has particular experience in conducting complex proceedings on behalf of multi-unit
developments.

Acknowledgement

The authors and NZLS CLE Ltd gratefully acknowledge the assistance of Bronwyn
Hutchison (Parker & Associates) with the preparation of the booklet.

The statements and conclusions contained in this booklet are those of the author(s) only and not those of the
New Zealand Law Society. This booklet has been prepared for the purpose of a Continuing Legal Education
course. It is not intended to be a comprehensive statement of the law or practice, and should not be relied
upon as such. If advice on the law is required, it should be sought on a formal, professional basis.



CONTENTS

1. INTRODUCTION - THE LEAKY BUILDING PROBLEM 1
TYPICAL FEATURES OF LEAKY HOMES........uutiiiiiiiieeitieeeeiteeeeeetteeeeeteeeeeaeeeeeetteseeeaseeeeeasesesasseseseaseeeeasseneens 3
WHY DID THE PROBLEM ARISE? .....oiiiiiiiiiiiiiee ettt e eeieeeeeteeeeetveeeeeaseesesaaseaasntseseasssseessassessasssesesnssseesanseeeans 3

2. LIMITATION 5
THE 10 YEAR LONG STOP LIMITATION PERIOD .......cccccutiieiuieeeeireeeassreeeessseeaseseseasssssessssessssssessssssesssseeenns 5
ORDINARY LIMITATION PERIODS ......ccouutiiieeitieeeiteeeeeeteeeeeeseeeeeaeeeeeeaaeeeeeaseeeeeaaeeeeeesseeseesseeesesseseeeseeeeennens 10

(00771 7 o) A PP 11
CLATINS I1 CONMBPACE ...ttt 13
Vendor Warranty CLATMS ................ccccuuouiiiiinie ittt 13
The Fair TPAAING ACE .........coeeiiiieeeee ettt ettt ettt e e eae e et e 14
STOPPING THE CLOCK — THE EFFECT OF THE WEATHERTIGHT HOMES RESOLUTION SERVICES ACT......... 14

3. FORUM OPTIONS 17
BACKGROUND......cuutiiiiitiieeeiite ettt e e ettt e e ettt e e estveeeaastbeeeeeseeeatsseeassssesaasssseeessesaaassseesassssesasssesesnssesennnsens 17
BLIGIBILITY eittiieiittieeette ettt e ettt e e ettt e e ete e e e tbaeeeestbeaeesssaeeesssaaeasssaeeassssaeasssaeessssaeeasssseesssssaessssseeennnns 17
THE PROCESS AFTER ELIGIBILITY ....cccuuttiiieieeeeeittteeeeeeeeeiittreeeeeeeeesasseseseeeeassssssesaseessasssssesaeesssssssssssesennnns 19
ADVANTAGES AND DISADVANTAGES .....ooiiiiiiieiiiieeeeetteeeeeteeeeeteeeeeetaeeeeeteeeeeaaaeeeetsesesesseeeeeissseeensseeeannes 21
THE FINANCIAL ASSISTANCE PACKAGE ........ciiiiiiieiciiie et ettt e eeiteeeeate e e et e e s treeeeaseeeeaveeeesassesesanneas 22

4. GATHERING THE EVIDENCE 25
INTRODUCTION .....uutiiiiiiiieeeiteeeeiteeeeiteeeeeveeesstraeesastseeeesesaasassseeeasssseesassssaessssesaasssssesasssseesssssesasssseesssssees 25
INITIAL STEPS ... iueeee et eeeeeee oot e e e e e et e e e et e e e e ate e e e eaaeeeeeaae e e eeaaeeeeeateeeeesseeeeesseeeeenseeeeeseeeeenneas 26
COUNCIL’S FILE AND INFORMATION .......oiiiiiiiieiiitiieeetteeeeetteeeeetteeeeeteeeeeaaeaeeeaseseeesseseeasseeaeaseseenseeeeenneas 27
OWNER’S INFORMATION ......uutiiiiiitieeeeiteeeeeireeeesreeeeauseseaaseesasssssaaasssessssssssesnssessssssesssssssesssssssssssssessssssees 27
HISTORICAL INFORMATION .......eeiiitiieeetiieeesteeeessaeeaatseeeasssseeasssseasassseeeassssessssssessssssssssssssesssssesssssssesnnses 28
EXPERT EVIDENCE ...ttt ettt e e e e et e e et e e e et e e e e aeeeeeeaeeeeeenseeeeeeneeeeenseeeeenns 29

The 10le Of The EXPEFT WITHESS.........c..eeeeeeeeeeee ettt ettt ettt e e e e 29
What eXperts Qre FEQUITEA? ...............cc.coeeueieieieiie ettt ettt sttt e e sseeseesseesseessenseans 29
APPOTNIMENT Of THE EXPETL ...ttt ettt 29
Testing and iNVESTIGALIONS ............c.oiee et ettt ettt ettt ettt et e et e eaeeee et e saeeeeenes 31
WeatNertiQRINeSS @XPEIL ...........ccueiuieeiiieeie ettt ettt ettt ettt e ettt enneen 31
QUANTUM EVIDENC E ......oiiiiiiiieiiitieeeeiteeeeetteeeesiseeeeatseseaaseeeasssseeaasssesassssseasssesaaasssesssssseesasssssassssesessses 32
THE WHRS ASSESSOR’S REPORT — IS IT ENOUGH? ......ociieiuiiieeiiieeeeiieeeeireeeesireeessssreeessnseeesssseesessssessnsnnes 32
THE TOPICS TO COVER......cciiittttieeeeeeeecitteeeeeeeeeettteeeeeeeeesatreeeeeeeeeeatsaseeeeeeaassaaseaeseeaaassaaseeaeeeeaansrsseaeeeaaes 33
What is wrong with the BUilding? ................ccooiiiiiiiiioii e 33
Identifying the parties with potential reSPORSIDIlILY...............cc.cccoevvevieiieiieieeieeeeeie e 33
DIESIGN ..ttt e ettt e ettt e e ettt e e e taeee e tbaeeaastseeeasssaeeeassseeeasssaeeasssseeessaaeeansseeeenssaeeeansaaeeantseeeannn 34
CONSTRUCTION, SUPERVISION AND OBSERVATION .......ccoitiiiiiiieeeeetieeeeeeeeeeeteeeeeeaeeeeeeaaeeeeenseeeeeneeeeenneas 34
COUNCIL’S INVOLVEMENT — BUILDING CONSENT, INSPECTIONS AND ISSUING CCCS ........coocvviieeiieecnneen. 35
COLLATING MATERIAL IN A USEFUL FORM ......cccutiiiiiiiieeeiteeeeeiteeeeeieeeesiaeeeesasesesssssesesnsseeesssessasnssesesnnnens 35
ISSUES FOR DEFENDANTS .....uuvtieiiititeeestteeeaiereeessssseeaassseeesssssessssssssssssssssassssssssssssssssssssssssssssssssssssssssessssssees 36
EXCHANGE OF INFORMATION ......uutiiiiiiiieiitieeeeeeeeeiitreeeeeeeeeeistteseeeeeeeaasssaseeeseeasasssseeaeeeaaasssssseeeessansssseeeens 37
OTHER EVIDENCE ......cceeitiiiiiittieeeiteeeeeetteeeeeteeeeeteeeeeteeeeeeateeeeetaeeeeeaseseeesssaeeasteseaesseseessseeaasseseeeseeeeannneas 38

5. DECIDING WHETHER OR NOT TO REPAIR 39

6. QUANTUM ISSUES 41
ASSESSING THE DAMAGES THAT CAN BE CLAIMED AND THE COSTS THAT CAN BE RECOVERED ................ 41
DAMAGES FOR COSTS OF REPAIR OR LOSS IN VALUE .....ueeeeiiiieiiiieeeairieeesseeeessseeeassresessssseesssssessssssesennnns 41
BETTERMENT ...ttt et e e e et e e e e e et e e e e e e e eaeeeeeeaeeeeeeaseeeeeaeseeensseeeeenseeeeeinnseeenseeeeeanes 43
OTHER QUANTUM ISSUES .....uutttriiiieeiiiiiteeeeeeeeeeeiateeeeeeeeeesaaseeeeesssesassesssesseessassssseesseassssesseesssssnsarsseeeseennns 44

SPECIAL AAMAZES ..ottt ettt ettt ettt etaebeeseenseenees 44
GENETAL AAMNAZES ...ttt ettt 45



7. LIABILITY ANALYSIS

Hamlin Court Of APPEQL..............cccoooiiiiiiiiiiiiiiiieeet ettt
Hamlin Privy COUNCIL............ccoooi ittt ettt ettt naeeae e
Dicks v Hobson Swan Ltd (in liQUIAQIION) ...............cc.cccoueeiieiiieieiieeciie ettt
Sunset Terraces and BYFOR AVEIUE. .................c..ccueeieeiiicieeiieieeieeie e et sre e sasesse s e
The principle established in HAMIIN .................cccoocoiiiiiiiiiiiiioiiiiiieeese e
Departure from the decision in HAMUIR ...................ccoooiiioiiiiiiiiiee ettt
The scope of the HAMIIN QUL ............cc.coocoiiiiiieeeeee ettt
COMMEECIAL PFOIMISES ...ttt ettt eteesbe b e e b e eseesaaeereeseenseense e

BUILDING CONTRACTORS AND SUB-CONTRACTORS.......uttiiertiieerrieeestreeesssreeeessseeessseesassssesssssseesssssesaanes
GUARANTEES AND WARRANTIES.......eeiiiittieeeeteeeeeiteeeeeeteeeeeeiaeeeeeeseeeeeeseeseeeseeeeesseeseesseeeeesseeeesseseeensreeeans
LIABILITY OF DIRECTORS/EMPLOYEES .....cccutitiiiiiuteetteeteesseesseeseesseessesssesseessesssesssesssesssssseessesssesssesssessenns
VENDORS ...ttt ettt ettt e ettt e e ettt eeab bt e e eabt e e e sabbtee s sttt e e atbeee sttt eeeabeeeeeabbteesabbeeeenabbeeseabbeeesabaeeenas
MISFEPFESERIALION. ...ttt ettt et ettt e
CONCOAIMENL ...ttt ettt a e at ettt ab et esaeeeaeeeteenaeeteeneeens
CANCEIIATION ...ttt ettt ettt ettt nee e et e e an
CONPACTUAL WATFANLIES ...ttt ettt sttt
Was @ CONSERE FEGUITEA? ........c..cceiiiuiiiiiieiieee ettt ettt
SUIIIATY ...ttt ettt ettt e et e et e e ae e h et e e abeea e e e e et e e ene e neeeteeaeente e e
DESIGNERS, ARCHITECTS AND ENGINEERS ......ottiiiiiteeiitieeeiiteeeeiteeestieeeenateeesannseeessseesenssseesansneessssseeennns

TRUSPECIION ... et e et e e et e et e et e e et e et e et e e e e e e e annaeas
Practical completion CErtifiCaLes..........c...cooivimiiiiiiiiiiiieeee ettt ettt ettt saesreesseeseese s e
PrOQUCEE STAEEIMENLS ..ottt ettt e et et e et eaaeeeanas
SUIIATY ... ettt ettt ettt e et e e e e ae et e bt et e e e e e et et eete e ne e bt e aeenee e e
PRODUCT MANUFACTURERS. ... .uuutiitiieeeeiiiiitteeeeeeeietttreeeeeeasestsasesssesaaassssesseesssassssessessssasssssesessssessssssenees

8. PLAINTIFF RISK FACTORS

(O N 07N (6] USRS
ASSUMPTION OF RISK ....uviiiuiieiuteeeteeeteeeiteeeteeeseeeseeesseeetseeeseesssseessseetseeessseessseessseesseeesseeesseeesseesseeeeseeenses
CONTRIBUTORY NEGLIGENCE ......u0eiitieiteeereeereeeteeeseeeseeeissesseesissessessssesssessssessesssssessesssssesssesssseesnns
FATLURE TO MITIGATE .....eccutteittieeteeeiteeeteesireeeseessseessseessseessseessseessssesssesssssessseassssesssesasseessseessseessseessseesns

9. BRINGING THE CLAIM

AULROFTLY 10 BFING @ CLATM ...t
GOIHING STAVTOA. ...ttt ettt e e e ettt ettt e e et e et et e e eneeene
APPIYIng fOr QAJUAICALION. ..............c.oooviiiiiiiiieciee ettt s
TRANSFER BETWEEN WHRS AND HIGH COURT.......ccciiiiiiiiiiiiiiiiiiiiccccecec e
TRANSFER FROM HIGH COURT TO WHT ..ottt
TRANSFER FROM WHT TO HIGH COURT .....covviiiiiiiiie et ettt ete e et etae e et eeeaaeaeeeanaeeeeaaeaeenns
LIMITATION ...eiitiiiiieeeeeiiit et e e e e ettt e e e e e e e eitaaeeeeeeesnaaasaeeaeeaesssassaeeaeesassssssasaaassassssssaseaeesesssssssseeeesssssssssens
WHERE SUBJECT MATTER OF THE CLAIM IS THE SUBJECT OF PROCEEDINGS IN THE COURT ...........ccceeurnn.nn

10. THE POSITION OF RESPONDENTS IN THE WEATHERTIGHT HOMES TRIBUNAL....

49

49
51
51
52
54
55
57
57
59
59
60
60
63
64
65
66
67
68
70
71
72
72
73
74
74
75
76
71
77
77
77
78
78
79
79
80
82
83

85

85
87
88
90

93

93
93
93
93
93
94
94
95
95
96
96
96

929



ANALYSING THE CASE AGAINST YOU AND THE OTHER PARTIES ......ceoitienieerieenieenieenaeesreeseeesreenneenes
CONSIDERING THE PROSPECTS OF REMOVAL OR OTHER PROSPECTS FOR RESOLUTION.........ccouveenureennenne

11. ALTERNATE DISPUTE RESOLUTION — MEDIATION AND JUDICIAL SETTLEMENT

CONFERENCES

INTRODUCGTION ....ouuiiitiiiiee e e ettt e e eeecte e e e e e e ettt e e e e e e eeetaaaeeeeeeeeesasssaeeaaeeeaasassaseaaeeeaaassasseeaseeeaasseseeeens
ADVANTAGES ...ttt e ettt e e et e e e e e e e e aee e eette e e eeataeeeeeaaeeeeeateseeeseeseeaeeeeeatteseeeteeeeeaseeeeaareeaans
SPEED AND COST ....etiiiuttiteetteeeeitteeeetseeeaeaseeeesessesaasseseaasssseaasssssassssesesassseesssssseasssesesssssessnssesesssssesssnssens
CONFIDENTIAL AND WITHOUT PREJUDICE ....c.uvtiitieeitieeteeeteeesteeeseeeseeeseeessaeenseeessseessssensseassseesssesssssenns
FLEXIBILITY OF OUTCOME .....uuvviiiiieieeeeteeeeeeeee e eeeeeeeeeateeeeeeaeeeeeeaaeeeeeaaeeeeeaaeeeeeaaeeeeenseeeeeseeeeeenseeeeenseeeenn
PREPARATION FOR ADR ..ot e e e et e e et e e eetaeeeeeaaenaan
USUAL PROCESS AT MEDIATIONS .....ccouviiiureeitteeitteeereeeseesseeeseeessesssessssessesssssessessssessessssssssesssseesnnes
PROCESS AT JUDICIAL SETTLEMENT CONFERENCES ......ccvtiiitieitieiteeireeeseesseesseesresssesssessseessesssseeses
SETTLEMENT AGREEMENTS........cuuiiiiiittieeeeteeeeeteeeeeeteeeeeeaeeeeeaeeeeeeteeeeeeaseeeeeseeeeeesaeeeeenneeeeesseseeesneeeenneens

12. RUNNING THE CASE — ADJUDICATION OR HEARING

EXPERT CONFERENCE ......eiieittteiitteeeettteeeeitteeeeitteeestteeeeatteesanteeeeanbaeeeaasaeesansteeeansseeeannsteesanseeeeansseeeennes
HOT TUBBING ...tiiiiittieitte ettt ettt ettt e ettt e sttt e e e bt e e saabteesaabbeeeaabbeeesabteesaabaeeesnbbeeesnes

13. MULTI UNIT PROPERTIES

14. COMMERCIAL PROPERTIES
WHAT REMAINS POSSIBLE FOR OWNERS OF LEAKY COMMERCIAL PROPERTY? ......coovvuiiviiiniiniiinincnnne

APPENDIX 1 - SAMPLE QUANTUM SCHEDULE

APPENDIX 2 - SAMPLE DEFECT SCHEDULE

105

117
120
123

125





